ATTACHMENT D - SAMPLE

STANDARD SERVICES CONTRACT

SSA/RCC-13-001-S
THE MARYLAND DEPARTMENT OF HUMAN RESOURCES

RESIDENTIAL CHILD CARE

THIS CONTRACT is effective this 

IN CONSIDERATION of the premises and the covenants herein, the parties agree as follows:

1.
DEFINITIONS


1.1 Department/DHR means the Maryland Department of Human Resources

1.2 Financial Proposal means the budget submitted in response to the RFP in order to obtain child care rates from the Interagency Rates Commission (IRC).

1.3 LDSS means the referring Local Department of Social Services. 

1.4 OIG means Office of Inspector General, a division of DHR.

1.5 OLM means Office of Licensing and Monitoring, a division of DHR.

1.6 Procurement Officer means Keosha Hall, Procurement Division, Department of Human Resources, 311 W. Saratoga Street, Room 946, Baltimore, MD 21201-3500; Voice Mail:  410-767-3390; Fax: 410 333-0258, who is the person authorized to administer the Contract or make written determinations and findings with respect to the Contract.

1.7 Project Manager means Carol Fenderson, or designee, who unless otherwise indicated herein is the primary point of contact relating to the services provided hereunder.

1.8 Proposal means the Technical Proposal submitted by the Contractor in response to the RFP.

1.9 RFP means Request for Proposals issued on July 6, 2009 for residential child care services.

1.10 SSA means Social Services Administration, a division of DHR.

1.11 State means the State of Maryland

2.
SCOPE OF WORK 

2.1 The Contractor shall provide Residential Child Care services to children referred by LDSS. These services shall be provided in accordance with this Contract, the RFP, including its Attachments A – Z-1, and the Contractor’s Technical and Financial Proposals, which are attached and incorporated herein by reference.  If there is any conflict between this Contract and the Attachments, the terms of the Contract shall govern.  If there is any conflict among the Attachments, the following order of precedence shall determine the prevailing provision:

Appendix 1– RFP

Appendix 2– Contractor’s Proposal 


Appendix 3 – Contractor’s Financial Proposal


Attachment C – Contract Affidavit


Attachment B – Bid/Proposal Affidavit

Attachment M – Living Wage Requirements for Service Contracts
 

2.2
The Procurement Officer may, at any time, by written order, make changes in the work within the general scope of the Contract.  No other order, statement, or conduct of the Procurement Officer or any other person shall be treated as a change or entitle the Contractor to an equitable adjustment under this section.  

3.
TERM


Unless otherwise terminated earlier as provided in this Contract, the term of this Contract shall be from 
4.
REFERRALS


The LDSS shall exercise its sole discretion to determine the most appropriate, most proximate and least restrictive placement that is available for youth needing placement.  

5.
CONSIDERATION AND PAYMENT

5.1
For each child placed by LDSS, the allowance for services and the maximum number of child care years (beds) of services, if any, to be paid by the Department, will be the current amount set by the Interagency Rates Committee (IRC) or the Maryland State Department of Education (MSDE) Division of Special Education - Early Intervention Services Nonpublic Section.  It is understood that the IRC and MSDE may make adjustments to the rate each fiscal year.  Therefore, the not-to-exceed amount as contained in Appendix 3 to this Contract includes an anticipated rate increase of 1%, but only to the extent approved by the IRC and MSDE, for each base Contract year and option years, if exercised. 

5.2 The Contractor agrees to reimburse the Department for any overpayment or disallowance within thirty (30) days of receiving notice from the Department.  If more than thirty (30) days is required by the Contractor to fully reimburse DHR, then the Contractor hereby agrees to establish and submit a repayment plan, for review and approval by the Department’s Project Manager.  
5.3 Invoicing

a.
The Contractor will receive a Revised Maintenance Payment Statement (Attachment S), which will be generated by MD CHESSIE at the beginning of the month for prior month placements.  The monthly statement will be calculated on a per diem basis and based on the actual number of days in the previous month that a child was in the Contractor’s care. The Contractor will have five (5) business days to verify statements.  LDSS and the Contractor will resolve any disputes.  On the 13th of the month, MD CHESSIE, based on placement validation by LDSS, will generate revised statements if changes were made, and create a pay file for payment processing by the State Comptroller.  Daily pay files will be generated for processing by LDSS for placements validated after the 13th of the month.  

b.
Payments will be made on or about the 23rd of the month unless payment issues are still outstanding.

c.
Charges for late payment of invoices, other than as prescribed by Title 15, Subtitle 1, of the State Finance and Procurement Article, Annotated Code of Maryland, as applicable, are prohibited.

5.4
The Contractor will be compensated based upon the following:

a.
The per diem rate, which is the actual number of days, per month, a child is in the Contractor’s care. 

b.
From the day of admission through the day before discharge, with payment being limited to reasonable, allocable and allowable expenses up to the time of discharge, subject to the provisions of COMAR 21.09, Contract Cost Principles and Procedures.

c.
       The rates set by the IRC or MSDE and any adjustments to the rates, without further action by the Board of Public Works.     

d.
The per diem rate for occupied beds up to the Contract maximum. The Contractor will reimburse the Department for any payments that have been made for unoccupied beds, either through repayment or offset, except as provided for in Section (e) below.   

e.
Unoccupied beds can be held by the Contractor and reimbursed by the Department for a maximum of thirty (30) days for a child who is Absent Without Leave Authorization (AWOL), hospitalized, on an extended visit, or at the request of the Department.  

6.
COSTS AND EFFICIENCY

6.1
Any revenue received by the Contractor as a result of current year operations in excess of the actual prorated cost of operations attributable to clients funded by the Department which is less than or equal to 10% of the revenues as documented by the Contractor’s Annual Financial Audit, will be deemed as available for transfer to retained earnings.  The amount greater than 10% will be refunded to the Department in accordance with its share of the utilization of Contractor's program.  The amount transferred to retained earnings may be used in one or more of the following manners, as certified by the Contractor to DHR:


a.
to defray prior or future years’ operating expenses, exclusive of the costs of pursuing any claims or litigation against DHR or LDSS;


b.
to expand services based on licensing requirements;


c.
to offset the per-client cost rate increases in subsequent years;


d.
to expand services in response to users’ group needs; or 

 
e.
for any other alternative accepted by DHR. 

6.2
A detailed report shall be submitted to the Department, as part of the Audit Report under Section 41, herein detailing how the retained earnings were spent.  The report shall quantify how 
he prior State fiscal year’s excess funds, which were transferred to retained earnings under the 10% rule, were used and whether the use of these funds was in accordance with one or more of the five Contract guidelines in Section 6.1 above. The report is subject to audit by the State of Maryland and Federal auditors.


6.3
Reimbursement of the cost of medical care for the foster child is provided under the medical care programs of the State and local health departments.

6.4
This is a Purchase of Care Contract with a Contractor paid for in part by federal funds. The Contractor is not considered to be a sub recipient of federal assistance funds for purposes of OMB Circular A-128 or A-133 or any other purposes.

6.5
The determination of the propriety of charging costs to the programs covered by this Contract shall specifically be in accordance with the following, all of which are incorporated by reference herein:  (i) the Cost Guidelines for Residential Care Providers (08/2007 Revision), which can be found at the following website:  http://www.dhr.state.md.us/ssa/adoption/pdf/costGuide.pdf ; (ii) the Standards of Accounting for Voluntary Health and Welfare Organizations, Revised 1988; (iii) the Code of Federal Regulations, Title 45, Part 74, Administration of Grants; (iv) OMB Circular A-110, Uniform Administrative Requirements for Grants and other Contracts with Institutions of Higher Education, Hospitals and other Non-profit Organizations; and (v) OMB Circular A-122, Cost Principles for Non-profit Organizations.  All expenditures must be reasonable and their cost similar to like goods and services.

7.
CONTINGENT FEE PROHIBITION 


The Contractor warrants and certifies that it has not employed or retained any person, partnership, corporation, or other entity, other than a bona fide employee or agent working for the Contractor, to solicit or secure this Contract, and that it has not paid, or agreed to pay any person, partnership, corporation, or other entity, other than a bona fide employee or agent, any fee or any other consideration contingent on the making of this Contract.

8.
NON-AVAILABILITY OF FUNDING

8.1
If State or federal funds are not appropriated or if funds are not otherwise made available for continued performance for any fiscal period of this Contract succeeding the first fiscal period, the State, at its sole discretion, may cancel the Contract as of the beginning of the fiscal year for which funds were not appropriated or otherwise made available; provided, however, that this will not affect either the State's rights or the Contractor's rights under any termination clause in this Contract.  The effect of termination of the Contract hereunder will be to discharge both the Contractor and the State from future performance of the Contract, but not from their rights and obligations existing at the time of termination.  The Contractor shall be reimbursed for the reasonable value of any non-recurring cost incurred but not amortized in the price of the Contract.  The Department will give the Contractor thirty (30) days notice in the event the Department does not receive the funds to pay for the total cost of the services provided under this Contract.

8.2
If State or federal funds are not appropriated or if funds are not otherwise made available for continued performance for any fiscal period of this Contract succeeding the first fiscal period, the State may elect to continue the contract.  The parties agree to renegotiate the services and rates to be provided.  Any such negotiation will be based on the actual costs of the Contractor in providing the services purchased by the Department.  If the Contractor should agree to provide the services for less than the Contractor’s actual cost (upon approval by the BPW if the change is more than $50,000), the Department agrees to recognize specifically that it is not funding actual costs and further agrees not to use the price as a baseline for budgeting or inflation purposes in any contract in which the Contractor has agreed to accept reimbursement at actual costs.  The Contractor agrees that upon its acceptance of the negotiated consideration under the Contract, it waives its right, if any, to seek additional compensation from the Department.

9.
NON-HIRING OF STATE OFFICIALS AND EMPLOYEES


No official or employee of the State, as defined under State Government Article, §15-102, Annotated Code of Maryland, whose duties as such official or employee include matters relating to or affecting the subject matter of this Contract, shall, during the pendency and term of this Contract and while serving as an official or employee of the State, become or be an employee of the Contractor or any entity that is a subcontractor on this Contract.

10.
INDEPENDENT CONTRACTOR STATUS


The Contractor is an independent Contractor and neither the Contractor nor its employees, agents, or representatives shall be considered employees, agents, or representatives of the State or the Department.  Nothing contained in this Contract is intended or should be construed as creating the relationship of co-partners, joint ventures, or an association between the State or the Department and the Contractor.  From any amount due the Contractor, there will be no deductions for federal income tax or FICA payments, or for any State income tax, or for any other purposes that are associated with any employer-employee relationship, unless required by law.  Payment of federal income tax, FICA, and any State income tax is the responsibility of the Contractor. 

11.
EMPLOYEES OF CONTRACTOR


The Contractor and employees of the Contractor having direct contact with children in a residential child care program shall be at least 21 years of age.  The Contractor shall employ a Certified Program Administrator as required by Maryland law.  The Program Administrator shall be responsible for the day-to-day management and operation of the residential child care program.  

12.
CRIMINAL BACKGROUND INVESTIGATION


The Contractor shall complete criminal background investigations required by §§ 5-560 through 5-568, Family Law Article, Annotated Code of Maryland and any applicable Department of Human Resources’ regulations or policies.

13.
MARYLAND LAW


The place of performance of this Contract shall be the State of Maryland. This Contract shall be construed, interpreted, and enforced according to the laws of the State of Maryland.

14.
COMPLIANCE WITH LAWS

The Contractor hereby warrants that:


a.
It is qualified to do business in the State of Maryland and that it will take such action as, from time to time hereafter, may be necessary to remain so qualified.


b.
It is not in arrears with respect to the payment of any monies due and owing the State of Maryland, or any department or unit thereof, or the Federal Government, including but not limited to the payment of taxes and employee benefits, and that it shall not become so in arrears during the term of this Contract.

c.
It shall comply with all applicable federal, State and local governmental laws, regulations and standards applicable to its activities and obligations under this Contract, including the Department’s foster care and child care licensing regulations, COMAR 07.05.01.02., the Governor’s Office for Children regulations, COMAR 14.31.05, 14.31.06 and 14.31.07.

d.
It shall comply with all applicable policies of the Department.

e.
It shall obtain, at its expense, all licenses, permits, insurance and governmental approvals, if any, necessary to the performance of its obligations under this Contract.
15.
PRE-EXISTING REGULATIONS


In accordance with the provisions of §11-206 of the State Finance and Procurement Article, Annotated Code of Maryland, the regulations set forth in COMAR Title 21 in effect on the date of execution of this Contract are applicable to this Contract.

16.
SUBCONTRACTING AND SUCCESSOR IN INTEREST

16.1
The Contractor shall not subcontract any portion of the residential foster care services provided under this Contract without obtaining the prior written approval of the Procurement Officer. The Contractor shall not assign this Contract or any of its rights or obligations hereunder, without the prior written approval of the Procurement Officer which may require a Contract amendment.  Any such subcontract or assignment, including the terms and conditions of any such agreement, shall be subject to the unilateral determination of the Procurement Officer.  The Department shall not be responsible for the fulfillment of the Contractor’s obligation to the subcontractors.

16.2
The Contractor shall notify the Procurement Officer, in writing, as soon as is practical, regarding its intent or at least thirty (30) days before its final decision, to merge, acquire or be acquired by another organization (novation).  The Contractor shall provide the Procurement Officer with the documentation required by COMAR 21.05.02.24. 
If such a merger, acquisition, etc. is unacceptable to the Department, the Contract may be terminated without liability to the Department.
16.3
The Contractor shall notify the Procurement Officer and Project Manager, in writing, within twenty-four (24) hours of a filing of bankruptcy and identify the Department and the State of Maryland as a secured creditor.

17.
MINORITY BUSINESS ENTERPRISE GOAL (If Applicable)

17.1
Minority Business Enterprise Participation 
The Contractor shall structure its procedures for the performance of the work required in this Contract to attempt to achieve the Minority Business Enterprise (MBE) goal.   MBE performance must be in accordance with Attachment F (MDOT Certified MBE Utilization and Fair Solicitation Affidavit) as authorized by COMAR 21.11.03.  Contractor agrees to exercise all good faith efforts to carry out the requirements set forth in Attachment F.

17.2
Minority Business Enterprise Participation Goal
A MBE subcontract participation goal of five (5%) percent has been established for this procurement for Contractors that are awarded 25 or more beds, when combining all Programs under a single Contract.  By signing this Contract, the Contractor agrees that this dollar amount of the Contract will be performed by certified minority business enterprises.  The MBE subcontracting goal of five (5 %) percent of the total Contract dollar amount  FORMDROPDOWN 
 applicable to this Contract.

18.
PROMPT PAYMENT OF SUBCONTRACTORS
18.1
The Contractor shall ensure that all subcontractors, including MBE subcontractors, are promptly paid any undisputed amount to which the subcontractor is entitled.  An undisputed amount is an amount owed by a contractor to a subcontractor for which there is no good faith dispute, including any retainage withheld, and includes an amount withheld because of issues arising out of an agreement or occurrence unrelated to the agreement under which the amount is withheld.

18.2
If the Contractor withholds payment of an undisputed amount to its subcontractors, the Department, may, at its sole option and discretion:  a) refuse to process further payments to the Contractor until payment to the subcontractor is verified; b) suspend all or some of the contract work without affecting the completion date(s) for the contract work; c) pay or cause payment of the undisputed amount to the subcontractor from monies otherwise due or that may become due; d) place a payment for an undisputed amount in an interest-bearing escrow account; or e)  take other or further actions as appropriate to resolve the withheld payment dispute.

18.3
Upon completion of the Contract, but before final payment or release of retainage or both, the Contractor shall submit a final report, in affidavit form under the penalty of perjury, of all payments made to, or withheld from MBE subcontractors. 

18.4
The remedies enumerated above are in addition to those provided under COMAR 21.11.03.13 with respect to subcontractors that have contracted pursuant to the MBE program.

18.5
To ensure compliance with certified MBE subcontract participation goals, and to monitor compliance with the terms of the contract, the Department shall take action to remedy noncompliance consistent with COMAR 21.11.03.13.

18.6
An act, failure to act, or decision of a Procurement Officer or a representative of the Department, concerning a withheld payment between the Contractor and subcontractor under Section 16 herein, may not affect the rights of the contracting parties under any other provision of law, be used as evidence on the merits of a dispute between the Department and the Contractor in any other proceeding, or result in liability against or prejudice the rights of the Department.
19.
NONDISCRIMINATION IN EMPLOYMENT


The Contractor shall not discriminate against any employee or applicant for employment because of marital status, race, color, religion, sex, age, physical or mental disability, national origin, or sexual orientation.  The Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without discrimination because of their race, color, religion, sex, age, physical or mental disability, national origin, or sexual orientation.  The Contractor shall post in conspicuous places, available for employees and applicants for employment, notices to be provided by the Project Manager or by the governmental agency exercising jurisdiction, setting forth the substance of this clause. 

20.
CONFLICT OF INTEREST


The Contractor shall ensure that there is no real or perceived conflict of interest for members of the Board of Directors, group home officers, employees, agents, assigns and volunteers during the term of the Contract, including prohibiting a person from serving as a member of the Board of Directors if the person is compensated by the group home for providing goods and services.  If the Contractor has any clients, which would be perceived as improper in its alliance to the Department at the time of Contract award, or obtains any such clients during the term of this Contract, the Contractor shall notify the Procurement Officer. However, all relationship or business transactions between the Board of Directors, Contractor, employees or vendors shall be reported to the Project Manager.  


The Procurement Officer shall make the final determination as to whether any activity constitutes a conflict of interest, pursuant to this provision.  Failure to cancel or terminate such client activity shall constitute a material breach of the Contract, and the Contract is subject to termination.  See provisions of COMAR 21.05.08.08 (B) and State Finance and Procurement Article, Sections 13-211 and 212. 

21.
DRUG AND ALCOHOL FREE WORKPLACE


The Contractor shall maintain a drug and alcohol free workplace, in accordance with COMAR 21.11.08, Drug and Alcohol Free Work Place.

22.  AMERICANS WITH DISABILITIES ACT COMPLIANCE


The Contractor agrees that, in providing any aid, benefit, service, program, or activity, under this Contract on behalf of the Department, it will not: 


a.
deny any individual the opportunity to participate in or benefit from the aid, benefit, or service equal to that provided others; 


b.
provide a qualified individual with a disability with any aid, benefit, or service that is not as effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of achievement as that provided to others; 


c.
provide different or separate aid, benefits, or services to individuals or classes of individuals with disabilities than is provided to others unless such action is necessary to provide qualified individuals with disabilities with aid, benefits, or services that are as effective as those provided to others;


d.
deny a qualified individual with a disability the opportunity to participate as a member of any planning or advisory boards; or


e.
otherwise limit a qualified individual with a disability in the enjoyment of any right, privilege, advantage or opportunity enjoyed by others receiving the aid, benefit, or service.


The Contractor agrees further to not utilize criteria or methods of administration that have the effect of subjecting anyone to discrimination on the basis of disability, or have the purpose or effect of defeating or substantially impairing accomplishment of the objectives of the Department’s program with respect to individuals with disabilities.

23.
CONFIDENTIALITY AND SAFEGUARDING CLIENT INFORMATION


Except in accordance with a court order, neither party shall use or disclose any information concerning a recipient of the services provided under this Contract for any purposes not directly connected with the administration of such services, except upon written consent of the other party and the recipient or his/her responsible parent, guardian, or legal representative or as required by §§ 10-611, et seq., State Government Article and Human Services Article  §§ 1-201 to 1-205,  Maryland Annotated Code and COMAR 07.01.07.


Nothing in this Contract shall prevent the Department, any LDSS or the Contractor from using and disclosing statistical data derived from information concerning a recipient of the services provided under this Contract so long as that statistical data does not identify any recipient of such services.

24.
COMPLIANCE WITH HIPAA


The Contractor shall comply with all applicable requirements of the federal Health Insurance Portability and Accountability Act, 42 U.S.C. § 1320 et seq. (“HIPAA ”) and its implementing regulations, including 45 CFR Parts 160 and 164.  The Contractor also agrees to comply with, to the extent applicable, the Maryland Confidentiality of Medical Records Act (“MCMRA”), §§ 4-301 et seq., Health General Article, Annotated Code of Maryland.  This obligation includes:


a.
Adhering to the privacy and security requirements for protected health information and medical records under HIPAA and MCMRA and making transmission of all electronic information compliance with HIPAA requirements; and,


b.
Otherwise providing good information management practices regarding all information and medical records.  If, in connection with this Contract or at any time during the term of this Contract, the State determines that functions to be performed in accordance with the Specifications constitute business associate functions as defined in HIPAA, the Contractor acknowledges its obligation to execute a business associate agreement as required by HIPAA regulations at 45 CFR § 164.501.


Protected Health Information, as defined in HIPAA regulations at 45 CFR 160.103 and 164.501, means information transmitted as defined in the regulations, that is individually identifiable; that is created or received by a healthcare provider, health plan, public health authority, employer, life insurer, school or university, or healthcare clearinghouse, and that is related to the past, present, or future physical or mental health or condition of an individual, to the provision of healthcare of an individual, or to the past, present, or future payment for the provision of healthcare to an individual.  The definition excludes certain education records as well as employment records held by a covered entity in its role as employer.

25.
INSURANCE


The Contractor agrees to maintain throughout the term of this Contract the following insurances: (i)  workers’ compensation and unemployment compensation as required by law;  (ii)  commercial general liability, with a minimum of $1,000,000 per occurrence and $3,000,000 in aggregate, such policy endorsed to cover the indemnification provisions of Section 26 of this Contract; (iii) motor vehicle liability of not less than $500,000 combined single limit per accident; (iv) professional liability with a limit of at least $1,000,000 per incident and $3,000,000 aggregate for each occurrence;  (v) any other forms of coverage as may be required by COMAR 14.31.05.04.B(4).  

26. 
INDEMNIFICATION 

26.1
The Contractor shall indemnify the State against liability for any suits, actions, or claims of any character arising from or relating to the performance of the Contractor or its subcontractors under this Contract.

26.2
The State has no obligation to provide legal counsel or defense to the Contractor or its subcontractors in the event that a suit, claim or action of any character is brought by any person not party to this Contract against the Contractor or its subcontractors as a result of or relating to the Contractor’s obligations under this Contract.

26.3
The State has no obligation for the payment of any judgments or the settlement of any claims against the Contractor or its subcontractors as a result of or relating to the Contractor’s obligations under this Contract.  The State shall only be liable up to the amount for which it is found liable under the Maryland Tort Claims Act, §§ 12-101, et seq., State Government Article, Annotated Code of Maryland.

26.4
The Contractor shall immediately notify the Procurement Officer of any claim or suit made or filed against the Contractor or its subcontractors regarding any matter resulting from or relating to the Contractor’s obligations under the Contract, and will cooperate, assist, and consult with the State in the defense or investigation of any claim, suit, or action made or filed against the State as a result of or relating to the Contractor’s performance under this Contract.

27.
DELAYS AND EXTENSIONS OF TIME


The Contractor agrees to perform this Contract continuously and diligently.  No charges or claims for damages shall be made by the Contractor for any delays or hindrances, regardless of cause, in the performance of services under this Contract.  Time extensions may be granted only for excusable delays that arise from unforeseeable causes beyond the control and without the fault or negligence of the Contractor, including but not restricted to acts of God, acts of the public enemy, acts of the State in either its sovereign or contractual capacity, acts of another Contractor in the performance of a State contract, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, or the delays of a subcontractor or supplier arising from unforeseeable causes beyond the control and without the fault or negligence of either the Contractor, subcontractor, or suppliers.

28.
SUSPENSION OF WORK


The State Project Manager or the State may unilaterally order the Contractor in writing to suspend, delay, or interrupt all or any part of its performance for such period of time as the State may determine to be appropriate for the benefit of the Department in providing for the care and protection of children entrusted to the Contractor or for the convenience of the State.

29.
TERMINATION FOR CONVENIENCE


The performance of work under this Contract may be terminated by the State in accordance with this clause in whole, or, from time to time, in part, whenever the Procurement Officer shall determine that such termination is in the best interest of the State.  The State will ensure that the Contractor is paid for all reasonable, allowable and allocable costs associated with the termination of this Contract. However, the Contractor shall not be reimbursed for any anticipatory profits that have not been earned up to the date of termination. Termination hereunder, including the determination of the rights and obligations of the parties, shall be governed by COMAR 21.07.01.12 A (2).

30.
TERMINATION FOR DEFAULT


If the Contractor fails to fulfill its obligations under this Contract properly and in a timely manner, or otherwise violates any provision of the Contract (to include maintaining its license to operate as a group home), the State may terminate the Contract for default.  The Procurement Officer shall give the Contractor thirty (30) days prior written notice of such default, and if the Contractor has not submitted a corrective action plan within seven (7) days and cured such default within the thirty (30) day period, the Procurement  Officer may, by written notice, within five (5) days after expiration of this period, terminate the Contract.  The notice shall specify the acts or omissions relied on as cause for termination.  All finished or unfinished supplies and services provided by the Contractor shall, at the State’s option, become DHR’s property.  The State shall pay the Contractor fair and equitable compensation for satisfactory performance up to the effective date of termination, less the amount of damages caused by the Contractor's breach.  If the damages are more than the compensation payable to the Contractor, the Contractor will remain liable after termination and the State can affirmatively collect damages. Termination hereunder, including the determination of the rights and obligations of the parties, shall be governed by the provisions of COMAR 21.07.01.11B.

31.
 ADDITIONAL REMEDIES FOR BREACH OF CONTRACT


In addition to any remedies available to the State in law or in equity, if the Contractor fails to comply with any material provision of the Contract, the State, after providing such notice as is appropriate to the particular breach, may take the following action against the Contractor: (i) suspend placements; (ii) remove placements; (iii) withhold payments; or, (iv) non-renew the Contract. 

32.
DISPUTES


This Contract shall be subject to the provisions of Title 15, Subtitle 2, State Finance and Procurement Article, Annotated Code of Maryland, and COMAR 21.10. (Administrative and Civil Remedies).  Pending resolution of a claim, the Contractor shall proceed diligently with the performance of the Contract in accordance with the Contracts Administrator's decision.  Unless a lesser period is provided by statute, regulation, or this Contract, the Contractor must file a written notice of claim with the Procurement Officer within thirty (30) days after the basis for the claim is known or should have been known, whichever is earlier.  Contemporaneously with or within thirty (30) days of the filing of a notice of claim, but no later than the date of final payment under this Contract, the Contractor must submit to the Procurement Officer its written claim containing the information specified in COMAR 21.10.04.02.

33.
MERGER, AMENDMENTS, AND/OR MODIFICATIONS


This Contract, together with the Attachments attached hereto and incorporated herein by reference, represents the complete, entire, total and final Contract between the Department and the Contractor.  No other understanding or representation, oral or written, regarding the subject matter of this Contract, shall be deemed to exist or to bind the Department and the Contractor hereto, and any such understanding or representation existing prior to the execution of this Contract is hereby specifically and entirely superseded thereby. The Department and the Contractor expressly reserve the right to amend, alter, vary, modify or waive any provision of this Contract provided only that:

a.
such amendment, alteration, variation, modification, or waiver must first be approved in writing by the Procurement Officer, subject to any additional approvals required by State law; and 

b.
after the provisions of (a) above have been fully satisfied, such amendment, alteration, variation, modification, or waiver shall be valid only when reduced to a writing which has been duly signed by each and every signatory to the original of this Contract or, in the alternative, to any and all legal successors to the aforesaid signatories.

34.
CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION


By signing and submitting this Contract, the Contractor certifies to the best of its knowledge and belief that:


a.
it and its principals (including, but not limited to, its officers, directors, partners, or any of its employees directly involved in obtaining or performing contracts with public bodies) are not presently and have never been debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this or other transactions with any public entity, including the State pursuant to §§ 16-101 et seq. of the State Finance & Procurement Article, Annotated Code of Maryland;


b.
it was not established and it does not operate in a manner designed to evade the application of or defeat the purpose of debarment pursuant to §§ 16-101 et seq., of the State Finance and Procurement Article of the Annotated Code of Maryland; and,


c.
it is not a successor-in-interest, assignee, subsidiary, or affiliate of a suspended or debarred business.


Where the Contractor is unable to certify to any of the above, it shall attach an explanation to this Contract, in the appropriate sections of the Contract’s Bid/Proposal Affidavit.  The Contractor further agrees by signing this Contract that it will include this clause entitled "Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion," without modification, in all transactions covered by this Contract and in all solicitations for covered transactions.

35.
FINANCIAL DISCLOSURE


The Contractor shall comply with the provisions of §13-221 of the State Finance and Procurement Article, Annotated Code of Maryland, which requires that every business that enters into contracts, leases or other contracts with the State or its agencies during a calendar year under which the business is to receive in the aggregate $100,000 or more shall, within thirty (30) days of the time when the aggregate value of these contracts, leases or other contracts reaches $100,000, file with the Secretary of State of Maryland a list that contains the name and addresses of:  any resident agent of the business; each officer of the business; and if, known, each person who has beneficial ownership of the business.

36.
POLITICAL CONTRIBUTION DISCLOSURE


The Contractor shall comply with §§ 14-101 through 14-108, Election Law Article, Annotated Code of Maryland, which requires that every person that enters into contracts, leases or other contracts with the State, a county, or an incorporated municipality, or their agencies, during a 12-month period in which the person receives in the aggregate $100,000 or more, shall file with the State Administrative Board of Election Laws a statement disclosing contributions in excess of $500 made during the reporting period to a candidate for elective office in any primary or general election.  The statement shall be filed with the State Administrative Board of Election Laws:

a.
before a purchase or execution of a lease or contract by the State, a county, an incorporated municipality, or their agencies, and shall cover the preceding two (2) calendar years; and,

b.
if the contribution is made after the execution of a lease or contract, then twice a year, throughout the contract term, on:
c.
February 5, to cover the six (6)-month period ending January 31; and August 5, to cover the six (6)-month period ending July 31. 

37.
FALSE STATEMENTS

Contractor is advised that §11-205.1 of the State Finance and Procurement Article of the Annotated Code of Maryland provides as follows:

a.
In connection with a procurement contract, a person may not willfully; (i) falsify, conceal, or suppress a material fact by any scheme or device; (ii) make a false or fraudulent statement or representation of a material fact; or, (iii) use a false writing or document that contains a false or fraudulent statement or entry of a material fact.

b.
A person may not aid or conspire with another person to commit an act under subsection (a) of this section.  A person who violates any provision of this section is guilty of a felony and on conviction is subject to a fine not exceeding $20,000 or imprisonment not exceeding five (5) years or both.

38.
REPORTS 

38.1 The Contractor shall submit the DHR Private Contractor Annual Report to the Project Manager on or before December 2nd  of each year, following the end of the contract year, 
38.2
The Contractor shall submit the following reports to the LDSS Case Workers as applicable to its Program(s):

A..
Individual Service/Treatment Plans – Due thirty (30) business days after placement and every ninety (90) business days thereafter.

B. Results of CANS Assessment – Due thirty (30) business days after placement and every ninety (90) business days thereafter

C. For Contractor providing DETP Programs -

Diagnostic Assessment – Due sixty (60) business days from date of placement.  The Diagnostic Assessment includes: psychiatric, psychological, educational, psycho-social, medical, placement recommendations and other services as appropriate due sixty (60) business days from date of placement.

38.3 The Contractor shall enter the CANS assessment in the CANS module within CSOMS within the first 30 days of admission of a child, every 3 months after initial assessment and upon discharge.

38.4 For Contractor providing Psychiatric Respite Programs -
A. Certificate of Need (CON) documentation for a residential treatment center bound child, due at discharge to the LDSS Case Manager. 
B. Respite Census Report, due to the DHR/SSA Resource Development Placement and Support Services Unit, 311 W. Saratoga Street, 5th Floor, Baltimore, MD  21201 on the 2nd and 4th Friday each month.

38.5 The Contractor shall submit the Annual Financial Audits to the SSA Administrative Specialist, Office of Budget and Central Services, 5th Floor, Department of Human Resources, 311 W. Saratoga Street, Baltimore, Maryland 21201.  Due on or before December 2 of each year. Attachment X. The Audit shall also be sent to the OIG, 100 S. Charles Street, Room 1674, Baltimore, Maryland 21201.

38.6 The Contractor shall submit Attachment W the Purchase of Residential Care - Attendance Sheet (for Group Homes covered by the State’s Medicaid Rehabilitation Option) by the 10th of each month for the previous month’s attendance to DHR’s electronic email box at MDRehab@dhr.state.md.us or as may be directed.
38.7 The Contractor shall submit Ad Hoc/Miscellaneous Reports to the State Project Manager and the requestor of the report(s) in the time period requested.  Contractor may be required on an annual basis to submit approximately four (4) ad hoc/miscellaneous reports pertaining to, but not limited to, the collection of research data and evaluation activities concerning their Programs.
39.
RETENTION OF RECORDS

39.1
The Contractor shall retain all books, records, including documents that reflect all direct or indirect costs expended in the performance of this Contract for a period of no less than five (5) years after the date of final payment, in accordance with COMAR 21.07.01.21.  The determination of the propriety of charging costs to the programs covered by this Contract and the methods of accounting for such costs shall be in accordance with guidelines in Attachment X.   

39.2
The Contractor shall maintain program records required by this Contract and agrees that a program and facilities review, including but not limited to meetings with consumers, review of service records, review of service policy and procedural issuances, review of allocation of staff time, staffing ratios and job descriptions, and meetings with staff directly or indirectly involved in the provision of services, may be conducted upon reasonable notice at any reasonable time by federal and/or State personnel whose official duties require such review or meetings and such other persons as are authorized by the Department. The Contractor shall maintain such program statistical records as are required by the Department and produce program narrative and statistical data in accordance with the requirements of DHR’s monitoring and evaluation system, and any Federal Fund Enhancements efforts in accordance with COMAR 14.31.05, Licensing and Monitoring of Residential Child Care Programs. The Contractor shall be prepared to establish and maintain a daily census of vacant and filled beds including children placed by a non-Maryland agency, and report this electronically via the Internet having the ability to send and receive e-mail and data via broadband Internet connection.

39.3
For Group Homes covered by the State’s Medicaid Rehabilitation Option, the Contractor shall participate in the State of Maryland’s efforts to maximize allowable federal reimbursements.  In participating in the States efforts to maximize federal revenues, the Contractor agrees to maintain appropriate documentation of attendance records, and overall, will comply with the requirements detailed in COMAR 10.09.36 (General Medical Assistance Provider Participation).  Failure to comply with this provision and the regulations identified in COMAR, is considered a material breach and may result in consequences, including termination of the Contract.

40.
RIGHTS TO RECORDS

40.1
The Contractor agrees that all documents and materials, including, but not limited to, reports, work papers, studies, computations, and data prepared by the Contractor for purposes of this Contract shall be the sole property of the Department and shall be available to the Department at any time. The the Department shall have the right to use the same without restriction and without compensation to the Contractor other than that specifically provided by this Contract.  

40.2
Notwithstanding anything to the contrary in this Contract, Contractor shall have the right to retain a copy of all its work papers and administrative records but shall not be entitled to use such documents except for the benefit of the State or the Contractor’s internal record keeping requirements.

40.3
The Contractor will provide information and data when requested for use in reports required by the Child Welfare Accountability Act of 2006 and other reports required of the Department by the General Assembly of Maryland.

41.
AUDITS 

41.1
The Contractor shall use its fiscal records as a basis for an audit that it submits to the Department in accord with Attachment X, on or before December 2 following the contract year.  The audit must comply with the federal citations listed in Section 6.5.  Time extensions will be granted only in accordance with Section 27.  Audits submitted after the stipulated date may result in Contractor fines.  Fines may be imposed as described in Cost Guidelines for Residential Care Providers (08/2007 Revision). The Contractor shall have the right to appeal the imposition of such fines upon notice to the Project Manager.   

41.2
On or before December 2 following each Contract year, the Contractor shall submit to the Project Manager and OIG, an annual audit report of its financial records from an independent Certified Public Accountant (CPA) in the format specified in Attachment X.  The certified financial audit shall include the comparison of actual revenues and expenditures to the budget submitted to the Interagency Rate Committee for the purpose of generating the program’s rate. The Contractor shall comply with this requirement regardless of whether it uses a different fiscal year than the one used by the State; in doing so, the information contained in the audit must be presented using as a basis the State’s fiscal year (July 1 to June 30).  Failure to submit a completed, official independent auditor’s report in the proper format within the cited time frame will be considered a violation of contractual obligations and may be cause for suspension of referrals and or termination of the contract as provided in Sections 28 through 31 herein.  In addition to any other remedies available under this Contract, any Contractor who has not complied with this requirement may be precluded from receiving new IRC rates.

41.3
This audit must be conducted by an independent CPA or firm either currently licensed by the State of Maryland, or eligible for reciprocal licensing under the Business Occupations and Professions Article, §2-308(a), Annotated Code of Maryland. 

41.4
For programs providing residential care services to youth outside the State of Maryland, the Contractor shall audit its records in a manner consistent with the laws of the state within which the program is located and the policies of the appropriate rate setting body of Maryland or the jurisdiction within which the program is located.

41.5
The independent audit report shall serve as one of the tools used by the Department to perform contract adjustment analyses.  All costs incurred by the Contractor in the performance of service under this Contract shall be clearly identified and supported by journals, ledgers, properly executed payrolls, time records, personnel records, conditions of employment, invoices, canceled checks, contracts, vouchers, inventory records which include both equipment and supplies, board minutes, or other official documentation evidencing in proper detail the nature and propriety of the charges.  The allocation method used to assign any actual indirect costs to this Contract must be documented in detail and made available for audit by the State.

41.6
At any time during normal business hours, and as deemed necessary by the State, the Contractor agrees that the State or any of its duly authorized representatives shall have access to and the right to audit any supporting document, including but not limited to all of the records stated above, for a period of five (5) years after completion of the Contract, final payment by the State, or any applicable statute of limitations, whichever is longer.  The Contractor shall permit the State to make excerpts or transcripts from the photocopies of all such records the State auditor deems appropriate.  The Contractor further agrees that the independent CPA or firm hired by the Contractor will allow the Department to examine any of the working papers considered or used in preparing the audit for the time period detailed above.  The Contractor shall give the State or any of its duly authorized representatives explicit authorization to review and copy any records maintained by another government agency which are related to the expenditures incurred by the Contractor in the performance of services under this Contract or in compliance with this Contract and applicable laws and regulations.  These agencies may include, but are not limited to, the Comptroller of the Treasury, State Department of Assessments and Taxation, and State Unemployment Insurance Fund.  The Contractor acknowledges that the Department is authorized by it to review and copy any such records, and hereby certifies that its execution of this Contract is evidence of this authorization and may be construed by these agencies as authorizing the release of any such records to the Department upon the request of DHR, with no further written authorization from the Contractor being necessary.

41.7
The State, or its employees, agents or designees, including auditors in the Office of Inspector General, may make unannounced visits to the Contractor’s facility at any time. In all other instances, the Contractor shall make its facility available for inspection or visits by the State upon two (2) business days notice.


42.
LOSS OF DATA


In the event of loss of any data or records necessary for the performance of this Contract, where such loss is due to the error or negligence of the Contractor, subcontractors, or agents, the Contractor shall be responsible, irrespective of cost to the Contractor, for recreating such lost data or records on a schedule set by the Project Manager.

43.
PUBLICITY


As a condition of funding support received under this Contract, the Contractor shall make the results and accomplishments of its contract-supported activities known to the public, only after prior approval by the Project Manager.  An acknowledgment of the Department’s support will be made through the use of the following or comparable statement: "This project was supported by funds granted by the Department of Human Resources." The Contractor agrees to submit to the Project Manager, reprints of publications describing work or services supported in whole or in part by the Department during the term of this Contract.

44.
INSPECTION OF PREMISES


The Contractor agrees to permit authorized officials of the State to inspect, at reasonable times the plant, place of business, job site of the Contractor or of any subcontractor, or any other location that is related to the performance of the Contract.  Such inspections shall include general inspections and performance audits of the Contractor or its subcontractors by officials designated by the Secretary of the Department or her designee.


45.
COMMERCIAL NONDISCRIMINATION

45.1
As a condition of entering into this Contract, Contractor represents and warrants that it will comply with the State’s Commercial Nondiscrimination Policy, as described under Title 19 of the State Finance and Procurement Article of the Annotated Code of Maryland.  As part of such compliance, Contractor may not discriminate on the basis of race, color, religion, 
ancestry or national origin, sex, age, marital status, sexual orientation, or on the basis of disability or other unlawful forms of discrimination in the solicitation, selection, hiring, or commercial treatment of subcontractors, vendors, suppliers, or commercial customers, nor shall Contractor retaliate against any person for reporting instances of such discrimination.  Contractor shall provide equal opportunity for subcontractors, vendors, and suppliers to participate in all of its public sector and private sector subcontracting and supply opportunities, provided that this clause does not prohibit or limit lawful efforts to remedy the effects of marketplace discrimination that have occurred or are occurring in the marketplace.  Contractor understands that a material violation of this clause shall be considered a material breach of this Contract and may result in termination of this Contract, disqualification of Contractor from participating in State contracts, or other sanctions.  This clause is not enforceable by or for the benefit of, and creates no obligation to, any third party.

45.2
The Contractor shall include the above Commercial Nondiscrimination clause, or similar clause approved by the Department, in all sub-contracts.

45.3
As a condition of entering into this Contract, upon the Maryland Human Relations Commission’s request, and only after the filing of a complaint against Contractor under Title 19 of the State Finance and Procurement Article, as amended from time to time, Contractor agrees to provide within sixty (60) days after the request a complete list of the names of all subcontractors, vendors, and suppliers that Contractor has used in the past 4 years on any of its contracts that were undertaken within the State of Maryland, including the total dollar amount paid by Contractor on each subcontract or supply contract.  Contractor further agrees to cooperate in any investigation conducted by the State pursuant to the State’s Commercial Nondiscrimination Policy as set forth under Title 19 of the State Finance and Procurement Article of the Annotated Code of Maryland, and to provide any documents relevant to any investigation that is requested by the State.  Contractor understands that violation of this clause is a material breach of this Contract and may result in contract termination, disqualification by the State from participating in State contracts, and other sanctions. 

46.
COST AND PRICE CERTIFICATION


By submitting cost or price information, the Contractor certifies to the best of its knowledge that the information submitted is accurate, complete, and current as of the date of its IRC or MSDE Rate Letter(s).  The price under this Contract and any change order or modification hereunder, including profit or fee, shall be adjusted to exclude any significant price increases occurring because the Contractor furnished cost or price information which, as of the date of its bid or offer, was inaccurate, incomplete, or not current.

47.
ADMINISTRATIVE

Notices.  Unless otherwise indicated, all notices hereunder shall be in writing and either delivered personally or sent by certified or registered mail, postage prepaid as follows:

If to the State: 





Carol Fenderson, Project Manager

Maryland Department of Human Resources
Social Services Administration
311 W. Saratoga Street, 5th Floor
Baltimore, MD  21201

If to the Contractor:


47.3
Department Personnel (For Certain Report Submissions)
DHR/SSA 
Executive Director or Designee Social Services Administration



Department of Human Resources



311 W. Saratoga Street, 5 ADVANCE \u 3th ADVANCE \d 3 Floor



Baltimore, MD 21201



Phone: 410-767-7216

DHR/OLM
Executive Director Office of Licensing and Monitoring

Section 39.2
Department of Human Resources

311 W. Saratoga Street, 4 ADVANCE \u 3th ADVANCE \d 3 Floor



Baltimore, MD 21201



Phone: 410-767-7712

DHR/OIG
Deputy Inspector General

Section 38.5
Department of Human Resources



100 S. Charles Street, Room 1608



Baltimore, MD 21201



Phone: 443-378-4007

47.4
LDSS Contact


All contacts regarding child services shall be between the Contractor and the child’s caseworker designated by the relevant LDSS.  

48.
LIVING WAGE REQUIREMENTS (If Applicable)

This Contract  FORMDROPDOWN 
 subject to State Finance and Procurement Article, Title 18.  Additional information regarding the State’s Living Wage requirement is contained in Attachment M entitled, “Living Wage Requirements for Service Contracts.”  It has been determined that this  FORMDROPDOWN 
 Contract.

Insert the Agency Control Number here
IN WITNESS WHEREOF, the parties have executed this Contract and have caused their respective seals to be affixed hereto. 
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	FOR:
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	__________________________________
	
	___________________________________

	(Witness)
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	___________________________________
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	FOR:
	The Department of Human Resources

	
	
	

	
	
	___________________________________

	
	
	Carnitra White

	
	
	Executive Director

	
	
	Social Services Administration

	
	
	

	
	
	___________________________________

	
	
	Date Signed

	
	
	


APPROVED AS TO FORM AND LEGAL SUFFICIENCY

This ___________day of _____________________, 201___:

________________________________________________

Assistant Attorney General

APPROVED BY BPW:

________________________________________________
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